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That’s what happened at the Oct. 28 annual
meeting of the Boyd Graves Conference. 
Norfolk lawyer Wiley F. Mitchell Jr.,

who chairs a Boyd Graves committee
studying Virginia’s arbitration laws,
has spent much of his career de-
fending Norfolk Southern  Corpora-
tion and now represents additional
corporate clients. Yet he stood as a
strong advocate for the committee’s
view that including mandatory arbi-
tration clauses in consumer con-
tracts is “unconscionable.” 
The Conference makes a point of

bringing together plaintiff ’s lawyers
and defense lawyers in order to de-
velop a consensus about necessary
changes.
This year, the Conference agreed

with the committee: There is a prob-
lem with consumer contracts that
contain mandatory arbitration claus-
es. 
The Conference vote invited the

committee to return with a proposal
to fix the problem. There was no spe-
cific proposal this year because the
committee is watching the interplay
between a recent U.S. Supreme Court
decision that said the Federal Arbi-
tration Act preempted a state’s efforts
to regulate such clauses and a new
case from West Virginia’s highest
court involving nursing home con-
tracts that may carve out some room
for state regulation. 
In 2009, the BG arbitration study

committee said a survey of the bar
identified as a problem the wide-
spread use of mandatory arbitration clauses in
consumer contracts.
It hasn’t gotten any better since then, ac-

cording to Mitchell.
“If you’re capable of fogging a mirror when you

breathe, you have been exposed to a mandato-
ry arbitration clause,” Mitchell said. As his most
recent encounter with the contract term, he cit-
ed his agreement to gain Internet access at the
Alexandria hotel that hosted the Conference.
There’s no shortage of anecdotal evidence of

the evils of such clauses, which appear in con-
tracts for credit cards, car rentals, brokerage

services and mobile phones. Joe or Jane Con-
sumer may not appreciate the import of what
they’re signing, but can it really be an adhesion
contract with a lawyer on the other side? Ask
Covington lawyer William T. Wilson, who
wouldn’t sign a contract for a truck because it
required arbitration. The salesman said he had
sold about 3,500 trucks and Wilson was the first
to balk at the clause. He didn’t get the truck.
“I’ve been preaching on this my whole pro-

fessional life,” Wilson told the Con-
ference.
In the West Virginia case, Brown v.

Genesis Healthcare Corp., the state’s
high court said an arbitration clause

in a nursing home’s ad-
mission contract, signed
before an alleged injury oc-
curred, is unenforceable
with regard to that injury.
The case is on appeal to
the U.S. Supreme Court,
with a petition for certio-
rari due at the end of the
month.
Lawyers in Virginia also

continue to litigate arbi-
tration agreements in
nursing home contracts.
Last year, they looked for-
ward to the Supreme
Court of Virginia resolving
an “east-west” split among
state trial courts over the
arbitration clauses. The
Supreme Court granted a
writ in Medical Facilities
of America v. Lige, but the
parties mediated the case
and settled before a high-
court showdown.
Virginia Beach lawyer

John E. Zydron, who rep-
resented Putonia Lige in
the case that settled,  says
he still routinely chal-
lenges arbitration clauses
when he files negligence
actions against long-term
care facilities.
Earlier this year, New-

port News Circuit Judge
H. Vincent Conway Jr. de-

nied a motion to compel arbitration
in Stone v. Digman, in a wrongful
death action Zydron filed against
Morningside of Williamsburg. Con-
way said the arbitration agreement
in the contract did not address the is-
sue of wrongful death, according to a transcript
of the court’s ruling. In Stone, the plaintiffs’ right
was a statutory right that could not be waived
at the time of admission, because it did not ex-
ist until the plaintiff ’s mother died, according
to the court. 
Alexandria lawyer Gerald F. Ragland, who rep-

resented Medical Facilities of America in the
Lige case, says he continues to get a more hos-
pitable reception to arbitration in the Northern
Virginia and Hampton Roads areas than in
parts west. 
Plaintiff ’s lawyers in Northern Virginia may

be getting more comfortable with arbitration of
nursing home cases when they realize they have
a good chance of winning. Ragland said his firm
frequently uses the McCammon Group be-

cause both sides like getting a retired
judge to hear a case. 
“I’m having a really hard time

telling the difference between an ar-
bitration and a private bench trial,”
Ragland said. Arbitration doesn’t
guarantee a nursing home win, as he
said plaintiffs have recovered in sev-
eral cases he mediated on behalf of
long-term care facilities.
“I think arbitration is underutilized,

said Douglas M. Coleman, Ragland’s
partner. “It’s something that ought to
be encouraged because it’s so much
cheaper for both sides.” 
Bridgewater plaintiff ’s lawyer Roy

D. Turner, a past chair of the Long-
Term Care Litigation Section of the
Virginia Trial Lawyers Association,
agreed plaintiff ’s lawyers may find
reasons to arbitrate a particular
case.
“But the whole point is having a

choice,” he said. 
Roanoke plaintiff ’s lawyer Lauren

M. Ellerman also keeps pushing
back against nursing home arbitra-
tion clauses. 
“We fight every single one and

have never been forced into arbitra-
tion,” she says. When she fields calls
from people whose relatives are or
have been in a nursing home, she
makes sure they know about Virginia
Code § 8.01-581.12, which gives them
a right to revoke an earlier agree-
ment. 
There are about 300 long-term

care facilities in Virginia, according
to the Virginia Health Care Associa-
tion. The VHCA, which represents
about 90 percent of the state’s facil-
ities, supports member institutions in
delivering quality extended health
care services and advocating for the
industry. 
Writing for last summer’s issue of

the VHCA Legal Quarterly, Rich-
mond lawyer W. Clay Landa sees a

less clear geographic divide in Virginia circuit
court rulings. He advises facilities they can
counter a trend away from arbitration by mak-
ing sure they understand the authority of a per-
son who signs documents admitting a resident
to a nursing home.

Boyd Graves: ‘What’s up with mandatory arbitration?’
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Nursing home contracts

offer case study

By DeBorah elkins

ALEXANDRIA—Plaintiff’s lawyers have com-
plained about mandatory arbitration clauses
in consumer contracts for years, but it’s a lit-
tle unusual to hear defense lawyers take up
the charge.


